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HOLLAND, Justice:



The defendant-appellant, Kenneth Hall (“Hall”)efll an appeal from
the Superior Court’'s January 14, 2009, judgmentsoaliction. Following
a bench trial, Hall was found guilty of Possessioin a Schedule I
Controlled Substance (“PCP”) with Intent to Deliv&ossession of Drug
Paraphernalia, Possession of a Controlled Courit&Stéstance (“PCP”),
and Conspiracy in the Second Degree. In this dappeal Hall argues that
the trial judge committed reversible error whendemied Hall’'s motion to
suppress the evidence seized by police. Hall tsset the evidence seized
was “fruit of the poisonous tree” because the golacked a reasonable and
articulable suspicion to detain him. He maintahe the subsequent search
of his person and the vehicle he occupied violaisdights under the Fourth
Amendment to the United States Constitution andlart, section 6 of the
Delaware Constitution.

We conclude that the trial judge properly reliecdbmhis Court’s
holding inLofland v. State" when it ruled that Hall’s detention was justified
by a reasonable and articulable suspicion. Thezefblall's motion to
suppress was properly denied. That detention ded valid warrantless

search of the vehicle and the evidence seized gdva proper basis for

! Lofland v. Sate, 2003 WL 22317402 (Del. Supr. Oct. 7, 2003).
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Hall's arrest after his detention. Accordingly, IHa judgments of
conviction must be affirmed.
Facts

On the evening of August 24, 2008, Detective Grgg@mpler of the
Delaware State Police was conducting surveillascpaat of the Governor’'s
Task Force, which targets street-level drug deafeeseas known for drug
activities. Around 11 p.m., Detective Simpler pdllinto the parking lot of
the 7-Eleven convenience store on Red Mill RoadN@wark and parked
next to a gold Oldsmobile. Simpler observed a mhater identified as Hall
seated in the driver’s seat of the Oldsmobile wiflemale later identified as
Hall's girlfriend, Jacqueline Dillon, in the fronpassenger seat. After
several minutes, Simpler watched Hall get out ef @dsmobile and walk
into the convenience store for a few minutes areh treturn to his car,
where he continued to sit.

About five minutes later, Simpler saw a white Fdi@urus pull into
the parking lot and park off to the side of thast@ven though there were a
number of open parking spaces in front of the st@anpler watched Hall
get out of his car, walk over to the Taurus, andig¢he back seat. At that
point, Simpler decided that Hall's actions weres&aly indicative of a drug

transaction, of drug sales.” Simpler radioed faistance from other Task



Force officers. Then he parked his car behindldngus, got out of his car,
and approached the Taurus. As he approached, &impiv Hall reach
behind his back with his right hand. Simpler oedeHall to remove his
hand from behind his back several times. Hallrdidcomply.

Detective John Dudzinski arrived at the scene asmpler was
approaching the driver’'s side of the Taurus. Duskii began to approach
the Taurus from the passenger side and also salwé4ahing behind his
back. Dudzinski opened the back, passenger-side alothe Taurus and
“detected an overwhelming odor of PCP.” The officegmoved Hall from
the Taurus and searched the vehicle. On the fledrind the driver’s seat,
the police found two cigarettes that had been dippd>CP.

Hall was arrested and taken back to the policeostatvhere he was
strip-searched and a vial of PCP was recovered fretween his buttocks.
Because Hall was on probation at the time of hiestythe police contacted
his probation officer. The probation officer cootkd an administrative
search of Hall's residence and found four moresweth PCP residue.

Procedural History

In September 2008, Hall was charged by indictmeittt Wossession

of a Schedule Il Controlled Substance (“PCP”) witltent to Deliver,

Possession of Drug Paraphernalia, Possession ain&raled Counterfeit



Substance (“PCP”), Conspiracy in the Second Degre® Maintaining a
Vehicle for Keeping Controlled Substances.

A bench trial was scheduled for January 13 and®@@9. On January
8, 2009, Hall filed a motion to suppress the evaderecovered from him on
August 24, 2008. Initially, the trial judge dedohto consider the untimely
motion. When the bench trial concluded, howevdre trial judge
reconsidered the motion and denied it.

The trial judge found Hall guilty of all of the dlges except
Maintaining a Vehicle for Keeping Controlled Sulmstes. Hall was
sentenced to eight years Level 5 on the drug chsugpended after three
years mandatory minimum and one year Level 3 caantiprobation on the
conspiracy charge. He was also convicted of Pessesf a Narcotic
Substance for which he received one year in japsuoded for one year of
Level 2 concurrent probation, and Possession ofg[Caraphernalia for
which he received another one year in jail susperoieone year of Level 2
concurrent probation.

Superior Court Ruling
At the conclusion of Hall's bench trial, the trjatlge stated:
The Court is ready to render a decision in thiecaBefore |

begin, | want to address an issue that had coneater at the
beginning of this case and that dealt with the assfi the



motion that was filed out of time to suppress thvedence
which | think [defense counsel] wanted the Countetmonsider.

Under the Fourth Amendment, warrantless searches ar
presumptively unreasonable unless an exceptiohgavarrant
requirement applies. An officer must have a reabtm
suspicion of criminal activity to stop and detainparson.
When determining whether there was a reasonabjgcsms to
justify a detention, the Court defers to the exgere and
training of law enforcement officers. The officenust,
however, point to specific and articulable factsicmhtaken
together with rational inferences from those fawasonably
warrant the intrusion.

The Delaware Supreme Courtlinfland v. State held that when
an officer observes a defendant in an area [kndan]drug
activity and determines that the defendant's beairavs
consistent with the sale of illegal drugs, thag¢nm®ugh to create
a reasonable and articulable suspicion that thendeint was
engaged in the sale of illegal drugs.

In Lofland v. Sate, the defendant and another man were spotted
by a police officer in a well-known drug area in livington.

The two men were standing next to a minivan and anine
men leaned inside the passenger window. The pofiteer
ordered the defendant to stop and perform a weagpathdown
search. The defendant . .. moved to suppresddgeoe] on the
grounds that the officer had no reasonable artt&lauspicion
that the defendant had committed a crime.

The officer testified that the activity of approaup cars and
leaning inside a window is consistent with what weferred to
as a touter, who approaches a vehicle to find dwdtwype of
drugs the people inside the vehicle want.



The Supreme Court held that given the officer'svdealge of
the way drug deals are done in that neighborhoad, h
observation [of] the defendant’s conduct was enaiwgbreate
reasonable and articulable suspicion, that thendefet was
engaged in the sale of illegal drugs.

In this case, Detective Simpler was surveying thElexen
parking lot as it was known to have a high level dvfig
activity. Detective Simpler spotted Hall exit tiikddsmobile
which he was riding in and enter the back seatfedra Taurus
vehicle parked in another area of the 7-Eleven ipgrkot.
Detective Simpler, who has participated in appratety 400
drug investigations, observed this behavior ascatdie of a
drug transaction, of drug sales.

Based upon the Supreme Court’s holding.afiand, the Court

finds that given Detective Simpler's knowledge lué tvay drug

transactions are done in the area, his observaiforiall's

exiting his own vehicle and entering the back séahe Ford

Taurus was enough to create reasonable and abieula

suspicion that Hall was engaged in the sale ajallelrugs.

Standard of Review

Police officers may temporarily detain an indivadidior investigatory
purposes—that is, the police may “seize” or “stdpeém—based on a
reasonable and articulable suspicion of crimindivig.” We determine

whether a seizure was reasonable under the totlithe circumstances,

including the “inferences and deductions that aéa officer could make

2 See Jones v. Sate, 745 A.2d 856, 860-61 (Del. 1999) (citifigrry v. Ohio, 392 U.S. 1
(1968));see also U.S. Const. amend IV; Del. Const. art. |, § 6.
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which might well elude an untrained persénTo support a reasonable and
articulable suspicion of criminal activity, “thetatity of the circumstances
[must] indicate[] that the [detaining] officer had particularized and
objective basis for suspecting legal wrongdoihdJhder the exclusionary
rule, “the State may not use as evidence the fadits search incident to an
illegal [seizure].?
State’s Contention

The State asserts that trial judge correctly apgpie law to the facts
of the case when he ruled that the investigativeerdmn of Hall was
justified, because the police had sufficient reaskoibelieve that Hall was
engaged in a drug transaction. The State argaeshé trial judge properly
relied on this Court’s order ihofland v. Sate, to conclude that Detective
Simpler’s training and experience, having partitplan approximately 400
drug transactions, allowed him reasonably to suspet Hall's actions,
which took place in an area known for drug activiteere consistent with

those of a drug dealer engaged in a drug transactiherefore, the State

3 See Lopez-Vazquez v. Sate, 956 A.2d 1280, 1286-87 (Del. 2008) (internal tiita and
guotation omitted).

* Jerrav. Sate, 958 A.2d 825, 828 (Del. 2008) (cititgnited Sates v. Arvizu, 534 U.S.
266, 273 (2002)) (internal quotations omitted). thAlgh the search ifierra was a
probationary search (which required reasonable icos), Serra applied the
“particularized” reasonable suspicion standard frAmizu, a temporary investigatory
detention caseld.

> Jonesv. State, 745 A.2d at 873.



asserts that the investigatory stop and seizuidatifwas reasonable under
the circumstances.
Detention Requires Reasonable, Articulable Suspitio

A police officer may detain an individual for irstegatory purposes if
the officer has a reasonable, articulable suspitiat the individual is
engaged in criminal activity. Reasonable suspicion is a less demanding
standard than probable cadsdt depends on the “the officer’s ability to
‘point to specific and articulable facts which, eéaktogether with rational

118 In

inferences from those facts, reasonably warrane] thftrusion.
determining whether reasonable suspicion exists, dburt looks at the
totality of the circumstancéstas viewed through the eyes of a reasonable,
trained police officer in the same or similar cmtatances, combining
objective facts with such an officer's subjectiv@erpretation of those

facts.™°

® Terry v. Ohio, 392 U.S. 1, 22 (1968); Del. Code Ann. tit. 11,992 (2006).

"Nlinoisv. Wardlow, 528 U.S. 119, 123 (2000).

8 Coleman v. Sate, 562 A.2d 1171, 1174 (Del. 1989) (quotifigry v. Ohio, 392 U.S. at
21).

% Jones v. Sate, 745 A.2d 856, 861 (Del. 1991 Illinois v. Gates, 462 U.S. 213, 238
(1983) (totality of the circumstances for probatdeise).

19\Woody v. Sate, 765 A.2d 1257, 1263 (Del. 2001) (quotidmnes v. Sate, 745 A.2d at
861); see Harris v. Sate, 806 A.2d 119, 127 (Del. 2002) (noting the “infeces and
deductions that a trained officer could make whiolght well elude an untrained
person”);Lopez-Vazquez v. State, 956 A.2d 1280, 1287 (Del. 2008) (using a two-gexh
analysis that considers “objective observation emsideration of the modes or patterns
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A person is “seized” within the meaning of the EbuAmendment
when the police, by means of physical force or shofvauthority,
“communicate[] to a reasonable person that herji] at liberty to ignore
the police presence and go about his businésslf this case, Hall was
“seized” when Detective Simpler parked his car behithe Taurus and
blocked it in, then approached the car and ordeladt “to get his hands out
from behind his back.”

L ofland Precedent

Here, the trial judge recited these legal starsldrefore addressing
the facts of Hall's case. In applying these legfaindards to the facts of
Hall's case, the trial judge relied primarily onisthCourt’s analysis in
Lofland v. Sate.* We conclude that the trial judge properly relad this

Court’s decision irLofland when he held that the police had reasonable and

articulable suspicion to detain Hall.

of observation of certain kinds of law breakersddmferences and deductions that a
trained officer could make which might well elude antrained person”)Cf. Bradley v.
Sate, 2009 WL 2244455 (Del. Supr., July 27, 2009) (huidthere was no reasonable
articulable suspicion based upon the record facts).

1 Jones v. Sate, 745 A.2d at 862 (quotinlylichigan v. Chesternut, 486 U.S. 567, 569
(1988));see Lopez-Vazquez v. State, 956 A.2d at 1286-87.

12| ofland v. State, 2003 WL 22317402 (Del. Supr. Oct. 7, 2003). Halttorney did not
cite or discusd.ofland in his briefs. Consequently, we directed Halk®mey to file a
supplemental memorandum.
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In Lofland, a Wilmington police officer observed the defendand
another man standing by the passenger side of wanion a street well-
known as a drug area. One of the men was leansida the window of the
van®® When the officer approached, the men immediatkisted walking in
opposite direction§® The defendant walked toward a nearby housing
project but the officer blocked the defendant’shpeith his police caf®
The officer testified at the defendant’s trial that believed the defendant’s
behavior was “consistent with drug activity.”

Specifically, the officer testified that the defamds behavior in
Lofland was consistent with that of a “touter,” who apmtoes vehicles in
the neighborhood, takes drug orders, and then gondsobtains the drugs
from a nearby location to deliver to the purchaéen Lofland, we held that
the stop of the defendant was reasonable undecitbemstances. We
explained that, “[g]iven [the police officer’'s] kmbedge of the way drug

deals were done in that neighborhood, his obsevaif [the defendant’s]

131d. at *1.
4.
54,
1814,
74,
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conduct was enough to create a reasonable andlablie suspicion that [the
defendant] was engaged in the sale of illegal dtifys
L ofland Properly Applied

In Hall's case, the trial judge concluded that s#aene reasoning we
applied inLofland applies to the facts of this case. We agree.eddet
Simpler was assigned to the Governor's Task Fostech has a primary
goal of targeting street-level drug sales. On dhening of Hall's arrest,
Detective Simpler was conducting surveillance myeted areas known for
drug activity near and along Kirkwood Highway in Waak. Detective
Simpler’s training and experience made him hightpwledgeable of drug
transactions and the conduct of drug dealers.

Simpler’s observations of Hall's conduct in the [&Een parking lot
at a late hour led the officer reasonably to comelthat Hall was there to
sell drugs. Hall sat in his parked car for sevenailutes before going into
the store. Then he returned to his car, where drginrued to sit and
appeared to be waiting for someone, rather thahoptlof the parking lot
and drive away after exiting the store.

When the driver of the Ford Taurus pulled into gaking lot, she

parked on the side of the building, rather thaonne of the empty spaces in

181d. (citing Jones v. Sate, 745 A.2d 856 (Del. 1999)).
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front. The driver and passenger did not go int® $tore. Instead, they
waited in their car while Hall got out of his cavalked over to the Taurus
and got in the back seat. At that point, Simplanatuded that what he had
observed was “clearly indicative of a drug transectof drug sales.”

We hold that the trial judge properly ruled thamgler’'s conclusion
was reasonable, based on both the objective fadiSanpler’s “subjective
interpretation of those facts,” in light of his ewbsive experience in
investigating drug transactiofs. Accordingly, the trial judge did not err
when he denied Hall's motion to suppress the ewidabtained as a result
of the lawful detention of Hall.

No Plain Error

Hall also argued in his opening brief that everthié police were
justified in detaining him, they had no justificati for searching the Taurus
in which they found the two cigarettes that hadnbdpped in PCP. Hall
concedes that the search of the Taurus incidemstarrest might have been
consistent witiNew York v. Belton,® which permits the warrantless search
of the passenger compartment of a motor vehicleviohg the arrest of one

of its occupants. But, he urges this Court to adomore restrictive rule

9\Woody v. Sate, 765 A.2d 1257, 1263 (Del. 2001).
0 New York v. Belton, 453 U.S. 454 (1981).
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under the Delaware Constitution. He cites a Pdaasia Supreme Court
case that held that the Pennsylvania Constitutromigees greater protection
than does the Fourth Amendment undieiton.* Hall claims that the
Delaware Constitution, like the Pennsylvania Caastin, “would prohibit
the search of an automobile incident to arresgmatiysrobable cause for such
a search and exigent circumstances which would nia&eobtaining of a
search warrant impractical.”

These arguments were not raised by Hall in the Sup€ourt and are
deemed waived and will not be addressed on apped#hi® Court in the
absence of plain errdf. Just as Hall did not cite our decisionLiofland, he
did not cite the recent United States Supreme Cagpirtion in Arizona V.
Gant.”®> We acknowledge that, to the ext®etton permits the search of the
passenger compartment of a motor vehicle incideatvalid arrest of one of

the occupants, it was explained and limitedAnzona v. Gant earlier this

1 See Commonwealth v. White, 669 A.2d 896, 902 (Pa. 1995) (stating that “[raler
arresting someone does not give police carte batwlsearclany property belonging to
the arrestee” and that “there is no justifiable rgleaincident to arrest under the
Pennsylvania Constitution save for the search@ptrson and the immediate area which
the person occupies during his custody”).

22 Supr. Ct. R. 8.

23 Arizona v. Gant, 129 S.Ct. 1710 (2009).
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year®® TheGant holding, however, does not help Hall establisthewsng
of plain error in the Superior Court’s ruling oretfacts of his case.

Hall's contention that “the officers’ sole justifiton for the search of
the passenger compartment in which Hall was ridmas that it was
‘incident to lawful arrest,” is not supported biet record. The record
reflects that the vehicle was not searched incittehtall’'s arrest. Although
Hall was detained, he was not arrested until atter vehicle had been
searched.

In this case, the police had a reasonable artiuklspicion to detain
Hall. When Detective Dudzinski opened the backrdoibthe Taurus to
accomplish Hall's detention, the police officer teeted an overwhelming
odor of PCP.” It was that odor that led to therskaof the vehicle.
Thereatfter, the discovery of the PCP cigarettes wee seized from the
floor of the back seat of the Taurus were the Hasislall’'s arrest.

In Gant, the United States Supreme Court reaffirmed it grolding
that “[if] there is probable cause to believe aigkehcontains evidence of

criminal activity, United Sates v. Ross, authorizes a search of any area of

24 seeid. at 1723. We do not address the Delaware Cotistiton this point because the
Taurus was not searched incident to Hall's arrest.
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the vehicle in which the evidence might be foufftd. The strong odor of
PCP establishes probable cause to believe the lgebacupied by Hall
contained evidence of criminal activity. Thus, tharrantless search of the
Taurus was proper. Accordingly, Hall has failedcerry his burden of
demonstrating plain error.

Conclusion

The judgments of the Superior Court are affirmed.

251d. at 1721(citing United States v. Ross, 456 U.S. 798, 820-21 (1982).
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